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PRESIDENT’S MESSAGE

The year ahead is well-stocked with education

elcome to another school year with the
Maine Association of School Business
Officials (MeASBO). I hope you all had
a great summer and enjoyed the marvelous
dry weather.

The MeASBO Executive Committee has been
working hard this year to bring to you topics that
are useful and pertinent to your position and school
district. My goal as president is to bring in speak-
ers that are knowledgeable but also entertaining. |
realize that I won’t always be able to get both in a
speaker, but I will try.

A sampling of what topics we are working on
this year:

® MainePERS

o Certification for Dummies

® Transportation Funding

o OMB Guidance

e [ egislative Updates

e [ocal Entitlement Maintenance of Effort

Our next meeting is scheduled for Nov. 18 at Keeley’s Ban-

Cathy Messmer B

quet Center, our February meeting is on Feb. 10 in
Augusta, and our final meeting for the year will be
April 28 at Jeff’s Catering in Brewer.

We would love to hear from you! If there are
any topics you would like more information on,
please go on to the MeASBO Forum on the Inter-
net and go to the Suggestion Box or email myself
or other members of the Executive Committee with
your ideas, suggestions, and/or questions.

I would like to thank all of the members of the
Executive Committee for all of the support they
have given me. Our first meeting wouldn’t have
gone off as smoothly as it did if it wasn’t for their
advice and suggestions.

We are always looking for members to join our Executive
Committee and work their way up the ranks to president. It is a
great group of people with an amazing amount of knowledge.
We meet once during the summer and after most MeASBO
meetings and our primary goal is to educate and support our
members. If you would like to be a part of the Executive Com-

mittee don’t hesitate to contact me or other committee members.
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ASBO NEWS

Plenty of legislative action on the slate

By Jude Cyr

The First Regular Session of the 128th
Maine Legislature will commence on January
4,2017.

When the sessions are in full swing, and
you are interested in a particular Bill, simply
follow the Status of the bill by searching the
website at: http://legislature.maine.gov/house/
homepage.htm

From there you can navigate the website,
follow the status, hearing and workshop ses-
sions of the hosted by Education and Cultural
Affairs Committee. You will have access to
the proposed Bill language and monitor it’s
status from public session on the Bill to its
pass or fail in the House and Senate.

You are also able to received weekly
updates through the MeASBO web page. You’ll need to log in
and peruse the MeASBO Discussions Forum entitled “Legisla-
tive Updates”. As a registered MeASBO member, you’ll have
access to these forums.

If you want to be alerted for any new post and any particu-

education.

lar discussion topics, click on the “Forum
Options” icon, located on upper right corner
of your page, and in the pull down menu,
click the “Watch This Forum”; where you
will receive all newly posted Topics and
Responses via an email announcement. It
is pretty cool way of remaining current on
topics without the responsibility of getting
into the MeASBO website on daily basis.
There are other methods to follow the Leg-
islative session. The Maine School Manage-
ment Association has a web portal within the
MSSA website, that provides minutes of their
Legislative Committee meetings and status of
Bills. You are also able to click on the
“Legislative Advocacy” where you can
educating legislators and lobbying on behalf

of school board and superintendents on issues affecting public

So enjoy the 128th Maine Legislature First Regular Session
and be cognizant of their work, which may very well impact
your school district. *¢
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Insights from great

leaders of history

GETTYSBURG, Pa. — The Associa-
tion of School Business Officials Inter-
national (ASBO) is planning its annual
Eagle Institute — focused on Insights
from History’s Greatest Leaders — to be
held appropriately at this historic city,
July 18-21, 2017.

“It takes a dedicated leader to invoke
lasting change,” ASBO International says.
“By drawing on leadership insights from
historical events, the Eagle Institute is

to effectively lead their district.”

this leadership development event.
Since it is limited to 40 participants,

approach.

business managers’ opportunity to learn
the valuable leadership lessons they need

A 360-degree view of leadership con-
cepts from both an academic and philo-
sophical perspectives will be presented at

attendees have the unique opportunity to
closely examine their personal leadership

Questions may be directed to Patrick
O’Conner, ASBO’s leadership develop-
ment manager, at 866-682-2729 x7077.

\ 4
Know optlons

Why be over-insured?
Your health plan can do a better job
serving the people it’s meant to help.

Talk to us about plan design,
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David Hamilton ~ Tony Payne
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Response-ready /
Leadership

MIAMI — ASBO Internation-
al’s 2017 Executive Leadership Forum
declares that “great leaders never stop
learning” and this message will go forth
Feb. 16-18 for school business officials
who want to strengthen their leadership
skills.

The forum will present first-hand
experience and behind-the-scenes insights
from companies like Carnival Cruise
Lines and the Adrienne Arsht Center, to
redefine how attendees lead — and the
way they learn to lead.

“Fortify your school system with fear-
less leadership, clear communication, and
decisive decision-making that helps you
thwart potential threats and manage crisis
with composure,” ASBO International
encourages.”

They added: “Learn directly from
renowned leadership experts and top
leaders in school business. Leave with
the knowledge and expertise you need to
confidently lead your district.”

Developed specifically for school
business professionals, the Executive
Leadership Forum explores leadership
techniques and strategies through the lens
of fiscal leadership.

Interested school business managers
should contact ASBO International at
866-682-2729 x7080.

Correction

Instead of referring to MeASBO leader-
ship, she was talking about school busi-
ness officials as a whole when she said,
“We work quietly behind the scenes and
contribute to the success of our organiza-
tions and most of the time we don’t get
any credit for it — which is fine with us
- but it is nice every now and again to be
recognized.”

The editor apologizes for the mistake.

MeASBO Meetings

Upcoming Maine ASBO meetings:

November 18 — Keeley’s Banquet
Center, South Portland

February 10 — Augusta

April 28 — Jeff’s Catering in Brewer

25th Annual Tri-State Conference
May 2017 — Vermont. Location to be
announced.
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MEMBER PROFILE

Passion for the job rules
RSU #57’s Colin Walsh workday

By Mark Leslie

MeASBO’s new Second Vice Presi-
dent/Colin Walsh, the Five Ps rule. That’s
a'sbning, policy, processes, procedures
#nd passion for the job — most of all,
passion.

That is, a passion, a fervor for schools
“and helping them run fiscally and opera-
tionally the best and bringing our indi-
vidual and collective expertise to the table
to accomplish that. That’s the overarching
thing for me,” said the xx-year-old Walsh,
director of finance and operations at
sprawling RSU #57 in Waterboro. “That’s
why I came to work for a school district.
That’s why I’m part of Maine ASBO, and
that’s why I’m involved in things to help
make schools better and more efficient.”

“Colin’s a planner and very detail-
oriented person, so there are never any
‘oh-by-the-way’ surprises,” said Larry
Malone, who took the reins as RSU #57
superintendent on July 1, following a
transition year as assistant superintendent
while long-time Superintendent Dr. John
Davis worked part-time.

“There is a lot of respect here for Colin
by the board members and the communi-
ties,” Malone said, noting that over the
past five years, voters have approved the
school budgets by nearly a two-thirds
vote. “There is a level of trust and appre-
ciation for what he does and making sure
that the numbers work for them... But
there is a level of assurance people must
have. Colin’s a straight shooter. He brings
a very clear message and is very transpar-
ent with it.”

Born in Falmouth, Mass., in a U.S.
Coast Guard family that traveled much
before settling in Portland, Maine, Walsh
graduated in 1883 from Deering High
School and in 1987 with a bachelor’s
degree in accounting from the University
of Southern Maine.

When he joined RSU #57 on Aug. 1,
2013, he brought a quarter-century of
business and accounting experience, the
last 14 years of which were with Joel Pat-

Fall 2016

terson Associates Inc. of Sanford, consult-
ing a number of Maine school districts,
including RSU #57.

And that is when he discovered what
would change his career.

“The thing that drew me the most is,
I got to know business managers,” he
said. “I saw that as time went on, school
finance became more critically important,
but the local people didn’t give it its due
service.

“Yes, half of running a school is all
about curriculum and education and
teachers and training and all that,” he
added. “But the piece that is just as impor-
tant is a well-run financial operation and
a well-run business operation — mean-
ing the buildings, the grounds, the roofs
not leaking, the maintenance plans, all of
those things. There is a ton to that side of
education that never gets seen, but you
know it’s operating poorly when you see

£ Colins a planner and very detail-oriented person,
80 there are never any ‘oh-by-the-way’ surprises...
He's a straight shooter. He brings a very clear message

and is very transparent with it.

— Larry Malone, superintendent RSU #57
|

“There are a bunch of talented folks in
this state, but the importance for me is
that school boards and superintendents
realize the need for topnotch, well-
qualified financial people and opera-
tional people running our school districts
because that’s the ‘other’ piece.

a district not doing it well and they have
struggles.”

At RSU #57, which includes Alfred,
Limerick, Lyman, Newfield, Shapleigh
and Waterboro, Walsh oversees a $40-mil-
lion budget and more than 600 employees.

“We’re not 400 students with a 60-

Maine Association of School Business Officials 5



MeASBO: Bringing
talents to the table

Citing the “great job” done by the Maine Association
of School Business Officials, new Second Vice President
Colin Walsh added, “I’'m proud to be part of them. They’ve
done a lot to bring school districts and the operational piece
together.”

Walsh said it’s important that “we all bring those talents
to the table and work together collaboratively to figure out
how we can make Maine schools better and what we can
bring individually and collectively to make them better

“It’s my passion for bringing that expertise that I have,”
he added. “Other people have other expertize in other areas.
There are a lot of talented business managers out there and
they have more expertize in other areas than I have.”

Like many other things, people get out what they put in
to organizations, he said.

“If you attend meetings you get more. If you attend
trainings you get even more. If you start to get entrenched
in some of the efforts at a committee level, you get even
more. Look at [Auburn School Department Finance Direc-
tor]| Jude Cyr in Auburn. He’s a keyholder and a key player
in legislative affairs, not just in Auburn but throughout the
state in understanding what is happening at the Legisla-
ture because we can’t all do everything. He’s got expertise
I’ll probably never have. The state has a whole bunch of
talented business managers and financial and operational
leaders.”

6

Tap into our Expertise!

35+ years insuring Maine schools

Dedicated exclusively to Maine school systems

Experts in school specific exposures

No one knows Maine schools systems better.

Maine Association of School Business Officials

person staff. There’s a big difference between managing that
type of district where you have to do 20 different jobs and role
up your sleeves on everything,” Walsh said. “The operational
piece is huge and when you’re director of both finance and
operations and you oversee that number of people, you can’t
role up your sleeves in every single department. My job is to
make sure those departments are managing the way and in the
direction that I and the school board and superintendent want the
district to go.”

The expertise Walsh brings to RSU #57, he said,

“is at a much higher level. It’s about planning, policy, direc-
tion... Am I hands-on in some things? Sure. We all are. The part
for me on the finance side is that we have processes and people
who provide a good structure.

While his background wasn’t heavy on the operational side
— grounds, maintenance and custodial, food service, transporta-
tion — Walsh said, “The largest part of my day is indeed spent
on operations, not finance.

“Like any good organization, if you have good controls, good
systems and good people, then you’re truly managing at that
point.”

Southern but Rural

RSU #57 may be in Southern Maine, but Walsh pointed out
it’s a very rural district. Some 45-54 percent of its students are
free-and-reduced, and being so spread out “becomes more of a
challenge” in creating efficiencies, he said, like logging some of
the highest mileage in the state in transportation — not only for
Massabesic High School and Middle School in Waterboro, but
also for Lyman and Alfred elementary schools and Shapleigh
Memorial School.

i L ;:\\t‘ —
e MSMA
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“Look at Wells, which built a new ele-
mentary school 10 or 12 years ago and it
handles most of the town of Wells,” Walsh
said. “You can create a lot of efficiencies
by doing that.”

The help along the way comes from
the five P’s: Planning, Policy, Processes,
Procedures — and his personal passion.

“Whether it’s operating any type of
department, or business or school dis-
trict, you must make sure you have good
controls in place. Experts will tell you
time and time again that if you don’t have
good financial controls, the likelihood that
you’re going to operate well financially is
much more difficult.”

Being a Good Steward

The bottom line, he said, is being a
good steward of the taxpayers’ dollars.

“That’s my purpose. It’s their money,”
Walsh said. “I tell my board and my com-
munity members, when I come to work I
realize every day that they’re paying my
salary. Don’t forget that.”

The latest cost savings of this steward-
ship came when it was determined to use
heat-pump technology in the renovation
of Shapleigh Memorial School because
oil-burning technology would have been
prohibitively expensive.

Referring to his recently retired superin-
tendent, Dr. John Davis, Walsh said, “We
had a philosophy: Don’t tell me the things
I know, but tell me the things I don’t
know that I need to know.”

Superintendent Malone subscribes to
that viewpoint as well, adding, “Colin
and I meet daily, even if only for 10 to
15 minutes. In the middle of the week
we might block out 45 minutes or so to
plan around projects, or discuss concerns
that have come up around funding or
other areas. With his background of doing
school audits and so forth, he has a big
advantage. He’s looked at it from the
outside.”

Walsh said, “Business managers come
with a skill set, superintendents come with
a different skill set and they have to work
together as a team.

“I’m not perfect. Our district isn’t per-
fect. We’ve got a lot of things to work on.
But as you do more and more and have
that mentality from the school board to
the superintendent and business manager
and the people in the trenches, the more
likely you are to have a strong, well-struc-
tured efficiently run organization.”

What talented business managers bring

Summer 2016

‘ Yes, half of running a school is all about curriculum and
education and teachers and training and all that. But the
piece that is just as important is a well-run financial opera-
tion and a well-run business operation.

— Colin Walsh

to that district is finding financial efficien-
cies — like the long-range planning that
Walsh’s predecessor brought to RSU #57.

“We have a five-year roof plan. We
know which roofs we’re doing every
five years. We have a leach-field plan to
replace aging leach fields.

“It’s a real hard to do because most
school districts don’t have the time nor
the ability to take the time to create those
types of operational plans. But when you
do and you work with them, they create a
whole bunch of opportunities for schools
to save money. It also creates a bunch of
people sitting around a table and thinking,
How can we do things differently, more
creatively and effectively and efficiently?

“[Building repairs] are part for our
budget, part of our culture, it’s what the
school board has accepted as their respon-
sibility. That takes money and dedication,
but in return you don’t have a roof caving
in, or leaks or mold. It only comes from
good planning and having someone with

the background to do it.
“It’s that type of thing that talented
business managers bring to districts.”

State Versus Local

Walsh called it “frustrating” that the
Department of Education and state Legis-
lature appear to not recognize that trait.

When Maine Gov. John Baldacci and
then-Education Commissioner Susan
Gendron began the push for consolidation,
Walsh said he told the DOE “You really
need to have a cohesive group of business
managers, superintendents, stakeholders,
including CPAs, consultants and others to
give you feedback.’

Business managers were not included at
the table.

When Gov. Paul LePage set up the cur-
rent Blue Ribbon Committee on school
finances, Walsh called the DOE and sug-
gested they include business managers.

The state’s response?

Continued on page 9
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Stadium project confirms town-school kinship

Since the residents of RSU #57’s six towns approved a
$3.15 million to fund a stadium and field renovation proj-
ect at the high school, the affiliation between the towns and
school district has been cemented. And that affinity is crucial
for the health of both, according to Director of Finance and
Operations Colin Walsh.

The complete rehabilitation, nearly complete, involves a
new synthetic turf field, bleachers, lighting, a complete track
with long jump, triple jump, shot put, discus and pole vault.

“There was a huge, huge need for this field renovation
project,” Walsh said, but it had been on and off the table for a
decade and the vote was very close, so it was an intense topic
in the community.

The capital reserve fund and grants, donations and other
sources totaled another $800,000 that may or may not be used
for tennis courts, a storage area, and training, locker-room
and bathroom facilities.

However those decisions are made, “this isn’t just about the
students and student/athletes,” Walsh said. “That’s a major
component of it, but it’s about the community, about a place
for the townspeople to enjoy, to get together for events.”

For instance, one reporter mentioned to Walsh that she was

Kinship: the web of social relationships that
forms an important part of the lives of most
humans in most societies.

anxiously awaiting completion so she could walk the track.

“I’m a business guy,” he said. “I came from the business
world. I ‘get’ business. So, yes, you want to attract business.
It’s like playing the old SIM City game. You want parks,
recreational places, businesses, manufacturing, a tax base, but
you also need schools and fire and police departments. We’re a
major component of that.”

RSU #57’s towns have no major business or industrial
employers, and so the school district serves as its major
employer, with more than 600 teachers, staff and administra-
tors.

So where better to invest taxpayer dollars?

“You talk about the focal point of a community,” Walsh said.
“This project is for the community as well and a lot of people
see schools as just for kids.”

8
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‘ | tell my board and my comwmunity
mewbers, when | come to work | real-
ize every day that theyre paying my

salary. Don't forget that’
— Colin Walsh

Continued from page 7
“They said, ‘Thank you very much. We’ll get back to you if
we need you.” It was a polite way of saying, ‘Just hang up,’”
Walsh recalled. “Business managers have not been included in
a lot of things. There is also a committee on the formula for the
state subsidy calculation, that works on the underpinnings behind
the scenes of that calculation. And again, we’re not included.”
Beyond those obstacles, Walsh said, “There’s a constant battle
between locals and the state about how funding should come to
schools and what the state is responsible for versus the locals.
“The other thing that’s bothersome is that it’s the same with
Maine PERS [Public Employees Retirement System],” he added.
“We’re coming into the second year, the second phase of Maine
PERS. Schools are paying 3.36 percent right now. Two years
ago, they were paying 2.65 percent. Two years before that,
they were paying zero. That’s more cost-shifting from the state,
saying the schools will pick up more of Maine PERS.”
To overcome the challenge, Walsh has told his selectmen
and school board that they’re on the same page and should join

forces in taking their case to the state.

“Local towns and school districts should be working together
because we’re trying to reach the same goals,” he said. “Local
towns want people to come together. They want vibrant commu-
nities. They want a strong local tax base to support their com-
munity. In a lot of places, the school is the primary source of that
culture and that community and what draws people to live in that
community. They want a school system that’s not struggling, that
can educate their children.”

The struggle is not only with the state government, but the
federal as well.

“It puts more demands on what we do and on our resources. It
always seems there are more rules, more regulations and whether
those come from the Affordable Care Act, OSHA, the Depart-
ment of Labor, the IRS, it always seems as though there are more
and more and more — and nothing ever gets taken off the table.

“It just means there is more work to do that schools must
comply with and that puts more strain on human and financial
resources that are available to accomplish them.”

Walsh seems to thrive on those challenges and finding solu-
tions to them. When asked who he’d most like to have to dinner,
he didn’t hesitate and kept his focus:

“Warren Buffet. I’d like to understand more of his philosophy
on business, on finance, on how to run a company successfully,
things that successful people (meaning not rich but who manage
well) do and things he’s noticed over the years that they don’t do
well.

“I’d just like to know his philosophy: How do I become a
better manager and a better financial person in overseeing the
school district? eee

LEASING GROUP

Gorham Savings Leasing Group, LLC
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Frederick G. Proctor, Vice President
207-222-1498 = rproctor@gorhamsavingsbank.com

63 Marginal Way = Portland, ME 04103
Gorham Savings Leasing Group LLC is an affiliate of Gorham Savings Bank.
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Blue Ribbon Commission

Panel addressing
Maine’s financial,
scholastic issues

By Mark Leslie
rom the funding formula to student performance, from a
review of federal funds to integrating technology into the
classroom, Maine’s Blue Ribbon Commission on Educa-
tion will have its desktop piled high until it offers up its final
report in January 2018.

Officially called the Commission To Reform Public Educa-
tion Funding and Improve Student Performance in Maine, the
group of 15 has held public meetings Aug. 29 in Wells, Sept. 26
in South Paris and Oct. 17 in Lewiston. Upcoming meetings are
scheduled for Oct. 31, Nov. 28 and Dec. 12 at locations yet to be
determined.

Public Law, Chapter 389, LD 1641, which added an $15
million in funding for local schools, tasks the commission with
recommending action to reform public education funding and to
improve student performance in the state.

The commission is chaired by Dr. Robert Hasson, a retired
superintendent at SAD #51 in Cumberland and formerly with the
Maine School Management Association, who has been working
with the Maine Department of Education heading up the section
of teacher certification and educator support.

Also around the table are:

* Deputy Commissioner of Education Dr. William Beardsley;

* State Sen. Garrett P. Mason (R) of Senate District 17, the
Senate Majority Leader;

« State Sen. Justin L. Alfond (D) of Senate District 8, the
Senate Minority Leader;

* State Rep. Sara Gideon (D) of House District 106, the Assis-
tant Majority Leader;

* State Rep. Kenneth W. Fredette (R) of House District 25, the
House Minority Leader who sponsored the legislation creating
the commission;

« Jana F. LaPoint, a member of the State Board of Education;

* Tayla Edlund, the 2016 Maine Teacher of the Year;

* J. Michael Wilhelm, a former superintendent and member of
the Maine Charter School;

* Robert T. Callahan, director of the Lewiston Regional Tech-
nical Center;

* Douglas Larlee, an educator of 40 years;
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* Joshua Reny, the assistant city manager of South Portland;

* Richard P. Colpitts, superintendent at SAD #17 in Oxford;

* James H. Page, chancellor of the University of Maine
System; and

* Derek P. Langhauser, president of the Maine Community
College System.

Susan Beaudoin, special assistant to the deputy commissioner,
noted that the positions of the Blue Ribbon commissioners was
specified in the legislation, explaining the absence of any school
business officials.

“Some superintendents [on the commission] served as busi-
ness managers and have a good financial background,” Beaudoin
said, “and this is not totally focused on finance. It’s about other
things as well. It’s about achievement, teachers’ salaries, all sorts
of things.

“You know very well they’re talking to their business manag-
ers,” she added.

Beaudoin, who is assisting Hasson on the commission, said

‘Some superintendents
Lon the commission]
served as business
managers and have a
good financial
background... You
know very well theyre
talking to their busi-

ness managers.
— Suzan Beavdoin &3
I A

quite a few “public” people are attending the meetings and are
being given time to address the group.

Noting the “alarming rate” of increased costs of education, the
legislation is designated as an “emergency” measure.

The commission faces two deadlines. An interim report to the
Governor and the legislature’s Joint Committee on Education
and Cultural Affairs is due by Jan. 10, 2017, and the final report
on Jan. 10, 2018.

“My personal feeling is that it frustrating but it’s not the first
time it’s happened, it probably won’t be the last but we’ll have to
deal with it as we always do.

I’d like to be at the table. I think it works better for everybody
if we are. But there’s only so much we can do.” e
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Warren: Will new study
come to the same end?

7.

he state of Maine having launched the Blue Ribbon Com-
ission, Kathy Warren, who spent much time over two years on the

Picus Report, asks the question: “To what purpose?”

“Will the Picus Report be informing the Blue Ribbon Commission’s
work since the state of Maine paid a goodly amount of money for it?”
asked Warren, business manager for the Vinalhaven School Department.

(The Picus Report, presented in January 2015 to the state Legisla-

ture’s Joint Standing Committee on
Education and Cultural Affairs, was
officially called the Report of the
Commission To Study the Adequacy
and Equity of Certain Cost Compo-
nents of the School Funding Formula.
Researched by Lawrence O. Picus
and Associates, a California research
organization, it was published by the
Maine Education Policy Research

The Bill: LD 1641

A partial reading fo the “Blue Ribbon” bill:

An Act To Establish a Commission To Reform Public
Education Funding and Improve Student Performance in
Maine and Make Supplemental Appropriations and Alloca-
tions for the Expenditures of the Department of Education
and To Change Certain Provisions of the Law Necessary to the Proper
Operations of Government for the Fiscal Year Ending June 30, 2017

Emergency preamble. Whereas, acts and resolves of the Legislature
do not become effective until 90 days after adjournment unless enacted
as emergencies; and Whereas, the 90-day period may not terminate
until after the beginning of the next fiscal year; and Whereas,certain
obligations and expenses incident to the operation of state depart-
ments and institutions will become due and payable immediately; and
Whereas, costs for providing public education have increased at an
alarming rate despite declining student populations and without signifi-
cant improvement in student outcomes, requiring immediate attention
to address the underlying condition and its consequences; and Whereas,
in the judgment of the Legislature, these facts create an emergency
within the meaning of the Constitution of Maine and require the fol-
lowing legislation as immediately necessary for the preservation of the
public peace, health and safety; now, therefore,

Be it enacted by the People of the State of Maine as follows:

PART A

Sec. A-1. Commissioner of Education to convene commission. The
Commissioner of Education or the commissioner’s designee, referred
to in this Part as “the commissioner,” shall convene, no later than May
1,2016, a commission to reform public education funding and improve

Institute in the Center for Education
Policy, Applied Research, and Evalu-
ation (CEPARE) in the University of
Southern Maine’s School of Education
and Human Development.)

“During my tenure as MeASBO

student performance in the State.

1. Members. The commissioner shall invite to serve as members of
the commission:

A. The Governor or the Governor’s designee;

B. A representative of the Department of Education, appointed by
the Governor, who shall serve as chair of the commission;

C. Notwithstanding Joint Rule 353, the following 4 members of the

Kathy Warren . . Legislature:
Yy president, Picus was a two-year pro- (1) The member of the Legislature who is serving as the Senate
cess,” she said. “We had meetings all over the state one summer. A lot Majority Leader or that leader’s designee, who must be a member on

the Legislative Council;

(2) The member of the Legislature who is serving as the Senate
Minority Leader or that leader’s designee, who must be a member on
the Legislative Council;

of energy was spent by superintendents and business managers into
providing good information to improve our school systems.”

The Picus Report, she said, was loaded with recommendations for (3 The member of the Legislaturo who is serving as the House
Maine — both financial and educational. It addressed financial issues Majority Leader or that leadegf’s designee, who mus"f be a member on
like the disparity between northern and southern Maine, between rural the Legislative Council; and
and urban districts and included specific recommendations about mini- (4) The member of the Legislature who is serving as the House

. Minority Leader or that leader’s designee, who must be a member on
mum recervers. Continued on page 23

“But the far more important thin,”

Warren said, “was that it talked about
proportions of teachers and instructional
support in classrooms and especially how
to implement different initiatives and get
curriculum developed and the amount of
time the teachers need in order to do all
they’re asked to do.”

All these recommendations, and yet
today, “Where is it?”” Warren asks. “It’s a
doorstop somewhere.”

Asked if the Blue Ribbon Commission
is considering the Picas recommendations,
Suzan Beaudoin of the Maine Department
of Education said the panel was given a
copy of the report for its Aug. 29 meeting.

So, you’re telling me our
Intercom System is outdated?

o

“Whether or not they use the findings - o BT : :
frqm this report will be up to them,” she It's time to call Canfield Systems, In¢! Wecarry the most GREEN 0
said. Intercom System solution < e <
. . . . = . )
Picas is available at http://maine.gov/ 207-883-4110 ANEELD available today. Low power A
doe/blue-ribbon/documents/report-of-the- | canfield@canfieldsystems.com SYSTENS INS .Corll(s)l(l)r,npt}olg a?d ltshequlp}?qer;t &
commission-to-study-082916.pdf eee www.canfieldsystems.com 19 s o Ibs less than other brands:
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Beware the Fall!

By Elek Miller and Greg Im, Drummond Woodsum

n any given year, most school units are a party to hundreds of contracts with a variety of vendors.
These vendors can include online and offline software service providers (from small, free-apps to
Google and Munis), architects, construction contractors, food suppliers, sporting-goods retailers, school

bus service providers, and many others.

Sometimes school districts are entering into a contract with a vendor for the first time, and sometimes they
are renewing or renegotiating an existing contract or are simply in the middle of a multi-year contract.
Sometimes these contracts are related to one-time events, such as construction projects, and other times they
represent ongoing relationships that are renewed on a regular basis.
Whatever the nature of the contract, a number of key issues should be kept in mind before any agreement is

signed. Ten of those issues, in no particular order, are:

1. Follow Competitive Bidding Requirements and

Policies

Maine law requires that certain contracts be put out for com-
petitive bid, including insurance, bus and transportation, and
certain contracts for construction, major alterations and repairs
of school buildings in excess of $250,000.

In addition to these statutory requirements, many school units
also have policies and/or procedures requiring competitive bid-
ding and/or requests for proposals (RFPs). These policies typi-
cally establish that purchases over a certain dollar amount be put
out to bid, and they may set forth procedures for accomplishing
bidding. They may also provide exceptions to bidding require-
ments, such as sole-source procurement. When contracting with
vendors, these laws and policies/procedures must be followed.
If they are not, the enforceability of the contract may be ques-
tioned.

2. Make Sure the Person Signing the Contract on
Behalf of the School Unit Is Authorized

More often than one might imagine, attorneys are asked to
advise school units on the validity of a contract that has been
signed by an employee of the unit. Only certain individuals have
authority to enter into contracts on behalf of a school unit. This
authority is conferred by statute (e.g., for superintendents), by
school board policy, or by school board action. Proper authori-
zation of the contract signer is critical to the enforceability of a
contract.

Because it is impractical for a superintendent to sign every
contract for a school unit, it is helpful to authorize key central
office staff to enter into certain contracts. However, it is impor-
tant that these personnel recognize the need to scrutinize a con-
tract before signing it. This article may help those staff members
spot potential problems in contracts before they sign them.

An issue closely related to the question of authorization is
school board member conflicts of interest. Board votes and
certain district contracts may be “voidable and actionable” in
situations where a board member having a “direct or indirect
pecuniary interest” has participated in the matter.

An official involved in “a question or in the negotiation or
award of a contract” is deemed to have a direct or indirect pecu-
niary interest in that question or contract where:
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the official is an officer, director, partner, associate, employee
or stockholder of a private corporation, business or other eco-
nomic entity to which the question relates or with which the . . .
quasi-municipal corporation contracts only where the official is
directly or indirectly the owner of at least 10 percent of the stock
of the private corporation, or owns at least a 10-percent interest
in the business or other economic entity.

When an official is deemed to have a direct or indirect pecuni-
ary interest,

the vote on the question or the contract is not voidable and
actionable if the official makes full disclosure of interest before
any action is taken and if the official abstains from voting, from
the negotiation or award of the contract and from otherwise
attempting to influence a decision in which that official has an
interest. The official’s disclosure and a notice of abstention from
taking part in a decision in which the official has an interest shall
be recorded with the clerk or secretary of the . . . quasi-municipal
corporation.

Finally, in addition to specific restrictions in situations where
an official has a “direct or indirect pecuniary interest,” section
2605 of Title 30-A also provides more generally that “every
municipal and county official shall attempt to avoid the appear-
ance of a conflict of interest by disclosure or by abstention.”

Consequently, in situations where a school board is taking
action with respect to a contract, care must be taken to identify
any actual or apparent conflicts of interest and to ensure that any
board members having such a conflict recuses him or herself
from the discussion and abstains from voting.

3. Understand the Risks in a Contract; Indemnifi-

cation Clauses

Before signing a contract, ask the question: “What could go
wrong?”

A good contract will address this question by allocating risk
fairly between the parties through a variety of means, including
provisions for insurance, indemnification, warranties, limitations
of liability, and disclaimers of liability.

In negotiating a contract, it is important to understand the risks
involved and how and to what extent each of the parties will be
responsible for potential losses, damages or injuries.

Many vendor contracts contain indemnification clauses. An

Maine Association of School Business Officials 13



indemnification clause is essentially a promise by one party to
cover the losses of the other party if the first party does some-

thing related to the contract that harms the second party and/or
causes it to be sued.

These clauses sometimes run only one way (e.g., the school
unit must indemnify the vendor in certain circumstances) but
may also run both ways (e.g., each party will indemnify the other
in certain circumstances).

It is important to identify these clauses when reviewing vendor
contracts and to understand their scope and potential impact. In
general, the obligation to indemnify should be borne by the party
that has control over the risk.

For example, a snow-plow contractor’s duties under a contract
(plowing snow) can result in damage to property or vehicles and
injury to people, while the school unit’s duties (paying invoices)
involve virtually no risk of loss. In such a contract, the contractor
should indemnify the school unit for losses and third-party claims
arising from its performance on the contract, and the school unit
should have no obligation to indemnify the contractor.

As a general matter, school units should be wary of agreeing
to indemnify others. School units should check whether their
insurance policy excludes coverage of contractually assumed
liabilities. It is also important to avoid indemnification clauses
that might operate to waive tort claim immunity and statutory
limits of liability that are available to school units.

4. Confidentiality Is (Or May Be) King

If a school official will be providing confidential information
to a vendor they need to make sure that such provision is legally
permissible and, if so, that the vendor is obligated to maintain
the confidentiality of that information and, in some circum-
stances, to comply with other requirements regarding the use and
protection of that information.

Several different laws govern the confidentiality of differ-
ent kinds of information maintained by, or otherwise passing
through, school units.

As a general matter, these laws contain differing requirements
regarding measures school units must take before disclosing
the information and, in some cases, what must be done (and by
whom) after such disclosure. Or, in some cases the laws may
apply to the vendor, and the vendor is, through the contract,
seeking to have the school unit take on the vendor’s compli-
ance obligations (which is generally not something a school unit
should agree to).

For example, if a school unit is sharing information contained
in student educational records with a third party, such as a cloud-
based storage provider like Google, it needs to make sure such
sharing and subsequent use, re-disclosure, and security on the
vendor’s part, comply with the provisions of the Family Edu-
cational Rights and Privacy Act (FERPA). FERPA only allows
sharing of such information with third-party service providers
(absent parental consent) under certain limited circumstances.

School units will also need to make sure such information is
properly maintained and made available to them in the event
there is a request for such information that requires disclosure.

Additionally, if a business official is receiving information
from a vendor that the vendor expects them to keep confiden-
tial, and/or if the vendor suggests a provision in the contract
that requires the terms of the contract to be kept confidential,
the business official needs to determine whether they can agree
to keep such information and/or the contract confidential, as
many documents that are maintained by a school unit used in the
transaction of public business are public records that are likely
subject to disclosure under Maine’s Freedom of Access Act.

Agreeing to such a provision and then disclosing applicable
information could result in a breach of contract.

5. Do Not Skimp on the Scope of Work/Description
of Goods

Make sure the scope of work/description of goods for any con-
tract is clear, accurate and complete. The key is to ensure the district
is getting what it bargained for. In order for that to happen, the con-
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tract (often in a scope of work or description
of goods attached to the contract) needs to
accurately describe the goods or services to
be delivered and, if applicable, any stan-
dards for acceptable work.

In a contract for cloud-based digital
storage, for instance, there is a big differ-
ence between a 95-percent and 99-percent
uptime guarantee. If paying for a higher
percentage of uptime (and any cloud-stor-
age vendor worth their salt should be able
to guarantee 99-percent uptime), make
sure the contract is clear about what the
district will receive.

The same point applies regarding
customer service. If a software company
promises the district will have a dedicated
project manager if it uses its product,
make sure that promise is included in the
contract.

6. Pay Attention to Price and

Payment Terms

Depending on the circumstances,
pricing in a contract can run the gamut
from very straightforward to extremely
complicated. Some contracts state that
goods or services will be provided at a
fixed price for the length of the contract;
others provide for a fixed schedule of dif-
ferent prices to be charged over the course
of the contract; and still others leave the
price to the discretion of the vendor or tie
it to a benchmark, such as the cost of the
vendor’s inputs.

And these are just some of the myriad
ways pricing may be addressed in a con-
tract. Whatever arrangement the district
decides on, it will need to make sure it is
crystal clear and unambiguous.

Vendor contracts also typically address
when payment will be due for the goods
or services provided, so it is essential
to focus on the payment provisions and
to negotiate for the best terms possible.
In certain industries, deferred payment
terms and discounts for early payment
may be standard, so get educated about
what is customary in the industry and plan
accordingly.

7. Give Yourself an Adequate
‘Out’

A contract or relationship that seems great
one day may not seem so great a month
or a year down the road. The goods or
services may not be what the school district
expected, the price may become expensive
relative to the market, or the relationship
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with the vendor could turn sour.

If any of these things occur, the school
business official will likely very quickly
become interested in what the contract has
to say about termination (i.e. their ability
to get out of the relationship). Needless
to say, they should not wait to think about
getting out of the relationship until after
the contract is signed and it is too late.

From the outset, those negotiating
vendor contracts should focus on ensuring
the contract contains an adequate termina-
tion provision that is legally compliant,
consistent with the remainder of the con-
tract, and serves the school unit’s needs.
Care must also be taken to identify any
provisions of the contract that survive its
termination and to determine if they are
agreeable or if an attempt should be made
to remove and/or negotiate them.

Termination clauses typically come in
two forms: “for cause” (based on breach
of contract) and “for convenience” (no
reason is needed). Termination for cause
makes sense, and these clauses typically
include an opportunity for a party to cure
its breach and avoid termination.

Termination for convenience should be
considered carefully because this allows
one party to unilaterally end the contract
without having to give a reason. If the
vendor is providing an essential product
or service, a contractor’s termination for
convenience may put a school unit in a
position where it suddenly needs to find a
new vendor.

Therefore, any termination-for-con-
venience clause should require advance

notice of termination to afford the non-ter-
minating party time to prepare for the end
of the contract.

8. Don’t Overlook Dispute Reso-

lution and Governing Law

All contracts, especially those with out-
of-state companies, should address what
law will govern the interpretation of the
contract and any disputes that arise from the
contract. With few exceptions, Maine school
units should insist that Maine law controls
all aspects of the contract and that disputes
must be resolved in the state of Maine.

Contracts also often include provi-
sions dealing with how disputes about the
contract will be resolved, including any
combination of informal negotiations,
non-binding mediation, arbitration and
litigation. Although they are often over-
looked, school units should review these
provisions and consider the cost and time
involved in different methods of dispute
resolution.

Another important contract provision
involves whether either or both parties are
entitled to recover attorney’s fees incurred
in a contract dispute. Legal fees are a
significant consideration when evaluat-
ing whether to pursue a contract claim
through dispute resolution.

Accepting a contract that entitles the
other party to attorney’s fees if it prevails
in a dispute has two effects when there is
a disagreement over a contract. First, it
increases the chance that the school unit
will be sued. Second, it increases the cost

Schools deserve g:
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to the school unit if the other party prevails.

9. Beware of Automatic Renewal Provisions

Contracts often allow the parties to renew the contract by
mutual agreement. Beware of automatic renewal provisions that
can lock you into a new term of the contract unless you provide
notice of nonrenewal in writing no later than a certain date.

A common trap for the unwary is when the notice of nonre-
newal is required a long time (like 180 days) in advance of the
contract end date— at a time when no one is thinking about
renewing or not renewing the contract.

These contracts often elsewhere contain provisions for early
termination fees that also apply to the renewed term. It is best
to identify these provisions and delete them from the contract.
If the other party will not strike the provision, another option is
to provide the written notice of nonrenewal when the contract is
first executed.

10. What To Do When Dealing with a Giant

At this point, business officials may be thinking this informa-
tion may all be helpful when dealing with a small(er) company
in a situation where the district has leverage to get them to agree
to certain terms, but that it does not help when contracting with
a large national or multinational company for goods or services,
such as Google for cloud-computing services or Verizon for
internet services.

This is a fair point. Although there will be some situations in
which vendor contracts are non-negotiable, school officials will
never know until they try, and some contract terms will largely

’ hen your team
“swings for the fences...”

...make sure the fences

are from Main Line Fence.

The most trusted source
for southern Maine
schools, from design to
installation, since 1948.

(207) 829-5549
mainlinefence.com

Main Line

Fence
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be dictated by law and should not be agreed to by the school unit
unless they comply with such laws.

And whether the school has enough leverage to win conces-
sions, understanding the key terms of the vendor contracts will
allow the district to shop around to find the contract that best fits
its needs. *e*

This article is reprinted
with permission from
Drummond and Woodsum
from an issue of Maine
School Law Advisory.

Elek Miller is a member
of Drummond Woodsum's
School Law Group and
works with schools on a
variety of legal issues.

Greg Im is a member
of Drummond Woodsum s
School Law Group and rep-
resents schools in the areas
of finance and general
school law.
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Traps for the Unwary in Software Agreements

By Christopher Dana

Like many organizations, school dis-
tricts are increasingly engaging service
providers that provide web-based solu-
tions for many tasks that previously
required substantial time and effort of
district staff, including management
and processing of student information,
financial management, and processing
Medicaid claims. Many of these ser-
vices are offered pursuant to complex
license or services agreements that allow
for negotiation and, if not understood or
revised, could cause more problems than
they solve. This article highlights some of
the common provisions of these agree-
ments that differentiate them from other
vendor contracts, and that often should be
negotiated.

The License and the Intellectual Prop-
erty (“IP”) Indemnity

The fundamental aspect of a software
agreement is that it grants the user (the
district) a license to use the software for
a specific task. Given the frequency of
intellectual property litigation, it is crucial
that any software agreement contains very
explicit language granting the district a
license that gives the district the legal
right to use the software. Somewhat
surprisingly, some software vendors will
send school units agreements that do
not contain this. Similarly, the software
vendor should agree to indemnify the dis-
trict in the event that a third party claims
that it owns the right to the software and
drags the district into the dispute. The
district should not have to worry that the
software vendor may have stolen someone
else’s idea.

Specifications

The most common dispute that arises
from software agreements is that the
purchaser (the school district) claims that
the software does not perform a specific
task that it thought it would, either at all
or in a certain manner. The way to help
avoid this is to ensure that any software
agreement contains a detailed and specific
list (usually as an attachment to the agree-
ment) of the principal functionalities
and capabilities of the software that the
purchaser expects the software to have.
These are frequently referred to in the
agreement as the “Specifications.” It is
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important that a member of the district’s
information technology team review the
Specifications in the agreement before
signing to confirm that the district is get-
ting what it is expecting.

Training/Support

This may seem trivial, but much like
the Specifications, it is vitally important
to make sure the agreement spells out
clearly how much training on the software
will be provided for district staff, includ-
ing where, for how many people, and
for what cost, as well as what ongoing
support services the software vendor will
provide, including helpdesk hours and
response times. Frequently initial drafts
of software agreements provided by the
vendor will be vague on these points, and
afterwards the district will be surprised
to learn that training is more expensive
than originally thought, or that helpdesk
support is not available or is unrespon-
sive. For more complex agreements
with a higher dollar value, the concept of
“service level agreements” (or “SLAs”)
may be introduced, which provide for cat-
egorization of service failures and targets
for overall availability of the software
(e.g., 99.5% of the minutes in any given

month). If certain service failures occur
or availability targets are not met, the
agreement may provide for a fixed rebate
amount to the customer (i.e. the school
district).

Data Security

Normally software will allow for infor-
mation and data belonging to the district
to be stored on the software vendor’s
servers, and frequently this information
will be sensitive and confidential, such as
student information or even private health
information. Most agreements will con-
tain language to the effect that the vendor
will use reasonable security measures and
will back-up the information on a sepa-
rate, secure server. What is often a sore
point in negotiations, however, is who
has primary responsibility in the event
of a hack or data breach of the vendor’s
servers that results in loss or unauthorized
disclosure of the district’s data. This is a
topic of much discussion in the world of
software agreements, as many software
vendors are now seeking to severely limit
their exposure for data breaches, includ-
ing attempting to eliminate it entirely.
There is no one-size-fits-all remedy for

Continued on page 20

299 WARREN AVENUE
PORTLAND, ME 04103
388-343-5415

BLUE BIRD 9

BUS SALES
PROVIDING ALLYOUR NEW & USED BUS NEEDS!

2 LOCATIONS!

@

Allison
) Tronsmission. " "NOW OFFERING COMPETITIVE

187 RIVERSIDE DRIVE
AUGUSTA, ME 04330
207-622-3191

MICRO BIRD

> GIRARRDIN

TEASE/PITRCHASE FINANCIN**

Maine Association of School Business Officials 17



-
. v y
TR Y

00

!i.u'i.i.ur;'.}i,...-s‘d...u.-

[

w

3

'(

ear and anxiety turned into calm, a hurricane into a
tropical depression.

When the U.S. Department of Labor released its new
overtime regulations for salaried white-collar employ-
ees “every school district in America became very con-
cerned,” said Bangor School Department Director of Business

Services Alan Kochis.

But school officials were breathing more easily after pre-
sentations by Drummond Woodsum attorneys and a meeting
in mid-October to the Penquis Regional Superintendents by a
representative from DOL’s Northern New England headquarters.

“Everything couldn’t be better — at least from Bangor’s per-
spective,” Kochis said of the revised Fair Labor Standards Act
(FLSA) regulation, which will take effect Dec. 1

First and foremost, teachers are exempt from the overtime
regulations. That was never in question.

The concern was with occupational and physical therapists,
nurses, guidance counselors, librarians, social workers, psy-
chologists, food-service and facility managers, and the business
managers themselves.

According to the DOL official, the Executive, Administrative
and Learned Professional exemptions cover most of these posi-
tions if they meet the new salary threshold of $913 per week.

“Basically,” Kochis said, “to be exempt, an employee must
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According to the Department of Labor’s new Fair
Standards Labor Act (FSLA) regulations, covered non-
exempt employees must receive overtime pay for hours
worked over 40 per workweek (any fixed and regularly
recurring period of 168 hours — seven consecutive
24-hour periods) at a rate not less than one and one-half
times the regular rate of pay.

There is no limit on the number of hours employees
16 years or older may work in any workweek. The FLSA
does not require overtime pay for work on weekends,
holidays, or regular days of rest, unless overtime is
worked on such days.

“Hours worked” ordinarily include all the time during
which an employee is required to be on the employer’s
premises, on duty, or at a prescribed workplace.

meet three things: be paid salary not hourly; earn more than $913
a week, and meet the duties criteria of the exemption.”

“Like most changes, it sounds ominous, but in reality, will
impact very few,” said Dan O’Shea, business manager for
Yarmouth Public Schools. “For those that may be borderline,
the regulations allow us to pay a salary, but individuals do need
to track hours in case they do work overtime, then they would
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be paid time-and-a-half. Most of these positions have regularly
defined schedules that do not exceed 40 hours, and would not be
expected to work beyond. We would make clear that no overtime
hours will be allowed without prior approval.”

Asked on a scale of 1 to 10, how bad the new overtime rules
are, Vinalhaven School Department Business Manager Kathy
Warren said, “Compared to something like the Affordable Care
Act, I’d say it’s almost like I barely need to pay attention. It’s a 3
or 4. You do need to know so that you don’t get caught by it.”

What about business managers?

“Some business managers will be exempt and some won’t
be,” Kochis said. “It all depends on what their job description
is.”

“When I was first hired I wouldn’t have been exempt. But I'm
now over that salary threshold,” Warren said.

By and large business managers fall under the Learned Profes-
sional exemption, but may overlap as well.

The Exemptions

Employees are exempt from the overtime rules if they qualify
under one of these three exemptions:

\ Learned Professional — the employee’s primary duty must
be the performance of work requiring advanced knowledge in a
field of science or learning customarily acquired by a prolonged
course of specialized intellectual instruction.

This primary duty test includes three elements: the employee
must perform work requiring advanced knowledge; the advanced
knowledge must be in a field of science or learning and must be
customarily acquired by a prolonged course of specialized intel-
lectual instruction.

\ Executive — Their primary duty must be managing the
enterprise, or managing a customarily recognized department or
subdivision of the enterprise. They must customarily and regu-
larly direct the work of at least two other full-time employees or
their equivalent; and they must have the authority to hire or fire
other employees, or the their suggestions and recommendations
as to the hiring, firing, advancement, promotion or any other
change of status of other employees must be given particular
weight.

v Administrative — The employee’s primary duty must be the

performance of office or non-manual work directly related to the
management or general business operations of the employer or
the employer’s customers; and include the exercise of discretion
and independent judgment with respect to matters of signifi-
cance.

The key points of the new regulations are:

* The new minimum salary threshold for the white-collar
exemptions has more than doubled — from $455 to $913 per
week, or from $23,660 to $47,476 a year.

* Since Dec. 1 is a Thursday, business managers will need to
make changes for the payroll period in which Dec. 1 falls.

* The minimum salary for employees exempt under the
“highly compensated” employee exemption will increase from
$100,000 to $134,004.

» The minimum salary levels will not update automatically
every year as originally proposed, but will be adjusted every
three years, beginning Jan. 1, 2020. The salary level will be
pegged to the 40th percentile of full-time salaried workers in the
lowest-wage Census region.

For 2020, the DOL estimates that the minimum will increase
to $51,168. The minimum for highly compensated employees
will be tied to the 90th percentile of full-time salaried workers in
the lowest-wage Census region, which the DOL estimates will be
$147,524 in 2020.

* There ares no changes to the existing duties tests. A job
title alone is insufficient to establish the exempt status of an
employee.

Maine Was ‘Out’ then ‘In’

Initial signals from the Department of Labor were mixed.
When first contacted, Maine DOL Inspector Stephanie Harfoush
said, “For public schools the state will not enforce any overtime
be paid for anybody that is supported by taxpayers dollars. So,
for a county or state or city employee we will not enforce over-
time be paid.”

However, Daniel Cronin, district director of the Northern New
England Department, declared that school districts’ central office
personnel “will all fall under the new regulations.”

Continued on page 21
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Maine joins 20 states in lawsuit vs regs

With new white-collar overtime regulations for salaried
employees bearing down on American schools and businesses,
Maine has joined 20 other states filing a lawsuit against the
U.S. Department of Labor to prevent those changes from
taking place.

The DOL estimates that approximately 35 percent of all full-
time, salaried workers will be eligible for overtime based on
their salary level alone. Of the estimated 4.2 million salaried
employees the law is expected to affect, the DOL projects that
4.1 million will be re-classified as non-exempt and eligible for
overtime, while approximately 100,000 will receive a raise so
their salary meets the new threshold.

Labor experts recommend that schools prepare in earnest to
comply with the new regulations regardless of the lawsuit.

The final decision regarding overtime pay of taxpayer-paid
positions may end up tied to the court battle, on which Daniel
Cronin, district director of the Northern New England Depart-
ment, declined comment. Twenty-one state attorneys-general
are declaring the 10th Amendment protects states’ rights and,
therefore, this type of the federal-government mandate.

The suit was filed on Sept. 19 in the U.S. District Court
for the Eastern District of Texas. Led by Texas and Nevada,
the group includes Maine, Alabama, Arizona, Georgia, Indi-
ana, lowa, Kansas, Kentucky, Louisiana, Maine, Michigan,
Mississippi, Nebraska, New Mexico, Ohio, Oklahoma, South
Carolina, Utah and Wisconsin.

The lawsuit names as defendants the DOL and its Wage and
Hour Division, Secretary of Labor Thomas Perez, Wage and
Hour Administrator David Weil, and Assistant Administrator
for Policy Mary Ziegler.

The crux of the states’ claim is that the new rule will force
unfair and substantial increases in employment costs for state
and local governments and many businesses.

This is where the 10th Amendment argument is focused.
The states allege that by implementing this new directive, the

federal Executive Branch will “wreck State budgets” and
“commandeer, coerce, and subvert the States” by mandat-
ing the wages state employees are paid, what hours these
employees will work, what compensation will be provided
to employees working overtime, and the overall structure of
payment at the State level.

The lawsuit also challenges the mechanism for automatic
increases in the salary threshold every three years. It insists
that it fails to acknowledge Congress’s intention that the
“activities” in which employees engage (not salary levels)
be the distinguishing factor between exempt and non-exempt
employees.

The states further allege that the regulation is arbitrary
and capricious in violation of the Administrative Procedure
Act (APA) and failed to follow the required procedure of the
APA. For this reason alone, the rule must be declared invalid
and set aside, they say.

The DOL reports that in 2014, President Barack Obama
signed a Presidential Memorandum directing the depart-
ment to update the regulations defining which white-collar
workers are protected by the FLSA’s minimum wage and
overtime standards.

“Consistent with the President’s goal of ensuring workers
are paid a fair day’s pay for a hard day’s work,” the DOL
said in a press release, “the memorandum instructed the
department to look for ways to modernize and simplify the
regulations while ensuring that the FLSA’s intended over-
time protections are fully implemented.”

When those changes to the overtime rule were first pro-
posed in June 2015, the DOL received nearly 300,000 com-
ments from businesses, employees and other interested
parties concerned that the proposed changes did not con-
sider the varying costs of living across states. Many busi-
ness owners expressed concern that they would not be able

LAWSUIT continued on next page
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Lawsuit

Continued from previous page
to comply with the rule if imple-
mented, or that it would cause
businesses to close or lay-offs.

But only minor changes to the
proposed regulations followed,
causing Texas Attorney Gen-
eral Ken Paxton to declare that
the implementation of the DOL’s
final overtime rule is just another
example of “President Obama ...
trying to unilaterally rewrite the
law,” indicating that this time the
consequences may be “disastrous”
for the economy. e*

Software Traps

Continued from page 17

this issue, as the most advisable course
of action for any district will depend on
the type of information being stored, the
potential liability in the event of a data
breach, and whether either or both of the
vendor and the district have insurance that
would cover a data breach. But districts
should pay close attention to these provi-
sions in order to understand their level of
risk. Schools must also make sure that,
in situations where confidential student
information is shared with the vendor,
such sharing and any subsequent use
and/or disclosure by the vendor complies
with the school unit’s obligations under
FERPA.

Conclusion

Schools are increasingly becoming
consumers of technology that ten years ago
would have seemed unimaginable, and with
that comes great opportunities for increased
efficiencies and cost savings, but also new
and unfamiliar risks. When presented with
an agreement providing for web-based soft-
ware services, school districts should resist
the urge to quickly sign it and should take
the time to understand its terms, and should
not be hesitant to request changes that
better protect the district’s interests. We are
available to review software agreements
and advise schools on their terms and their
negotiation. eee

Reprinted with permission from Drum-
mond Woodsum from its fall edition of
School Law Advisory.
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Schools’ overtime fears allayed

Continued from page 19

Informed of this change Harfoush said,
“We have to enforce whatever law is the
most strict, whether it’s about family
medical leave or child labor. Right now,
public employees are exempt. But, if the
feds say school employees will now be
included, they will.”

Position by Position

Kochis ran down Bangor’s staff posi-
tions

that might be affected by the regula-
tions:

* Food service managers. “Ours is
hourly,” he said.

* Information technology technicians.
“Other than the director, they’re all
hourly.”

* Director of Physical plant. “Our
manager hires and fires, so we’re count-
ing him as qualifying for an Executive
exemption. Everyone else is hourly.”

* Business office. “Everyone is hourly
except me.”

* Occupational and physical therapists,
librarians, social workers, nurses, guid-
ance counselors. “We’re including them

under the Learned Professional Exemp-
tion.”

» Athletic trainers. “All are hourly.”

As for business managers like him?

“I’m under the Professional Exemp-
tion,” Kochis said, reading the regulation:
‘Primary duty of management of district
or department.” That’s where I fit in.
‘Authority to hire and fire.” That’s where I
fit in. ‘Regularly directs two-plus employ-
ees.” I have nine. ‘Paid a salary of at least
$913 a week.” I’'m over that.”

The entire regulation rewrite, Kochis
said, “is retail-driven. Retailers and res-
taurants hire assistant managers, pay them
$28,000 a year and work them 12 hours a
day, six days a week.” ee*

Information meetings

The Department of Labor has scheduled
three workshops explaining the federal
overtime rule changes for salaried white-
collar employees as they apply to Maine
employers. The first workshop has been
held. The last two will be conducted Oct.
26 and Nov. 10, from 9:30 a.m. to noonat
the SafetyWorks! Training Institute, 45
Commerce Dr., Augusta.

Maine
Municipal
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J Bank
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Bank's long-term loans provide Maine's communities access to low cost funds
through the sale of our highly rated tax-exempt bonds.
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127 Community Drive ¢ P.O. Box 2268 * Augusta ME ¢ 04338-2268 ¢ (207)622-9386 ¢ www.mmbb.com
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People’s United serving public entities

eople’s United Bank is a subsidiary of People’s United Financial, Inc., a diversified financial ser
vices company with more than $39 billion in assets. People’s United Bank, founded in 1842, is a
premier, community-based, regional bank in the Northeast offering commercial and retail banking, as
well as wealth management services through a network of nearly 400 retail locations in Maine, New Hamp-
shire, Vermont, Massachusetts, Connecticut and New York.

Its more than 5,000 employees focus on providing an extraor-
dinary customer experience through face-to-face meetings,
electronic connections as well as in a network of branches.

People’s United’s story reflects not only its banking history,
but also its fundamental principles.

The bank’s employees believe that, by offering empathy and
expertise to their customers, giving back as partners in their
communities, and valuing the know-how of their colleagues,
everyone succeeds together.

People’s United Bank recognizes and is committed to meeting

the core banking needs of public entities throughout its footprint.

This is why it have created a full range of products and services
to meet those needs and why it delivers expertise at the local
level to be sure it meet customers’ expectations.

This range of services extends from simply opening deposit
accounts to helping structure loans including, but not limited to
(BANSs, TANS, and Serial Notes) and investment options that
fully contemplate the legal and regulatory complexities of each
state in which public entities operate.

Further demonstrating the bank’s commitment to public
entities is our “Outstanding” or “A+” rating assigned to
People’s United Bank under the Community Reinvestment
Act (CRA).

Government Banking & Finance

eople’s United Bank has more than 300 public entity clients
which include; States, Municipalities, Housing Authorities,
School Districts, and other special districts such as Water and
Sewer Authorities.

We understand the need to safeguard public deposits
beyond FDIC Insurance according to state and federal law.
We are prepared to provide legally compliant collateral
arrangements such as: Federal Home Loan Bank Letters of
Credit and trustee held custodial agreements in each of the
states that we operate.

Our simple and flexible deposit products are augmented by
highly sophisticated and “government-friendly” Treasury Man-
agement products, such as Remote Deposit Capture, Lockbox,
ACH, Fraud Protection (ACH Blocks and Check Positive Pay),
Wire Transfer, and Escrow Account Reporting.

In addition, People’s United’s core products include long term
investments, risk management, corporate trust, and employee
benefits solutions, including:

« A full service Treasury Desk which offers longer-term
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People’s United is dedicated to serving public entities.

investment options such as, Treasuries, Agencies, and Jumbo
CDs.

* Government Pension (defined benefit and defined contribu-
tion) Management and Custody Services offered through Peoples
Securities Wealth Management experts.

» Peoples United Bank Insurance partners which offer Public
Entity Property and Liability insurance, Employee Benefit plans,
and Workers’ Compensation Programs.

* Our People’s United Institutional Trust Services group
offers a full range of paying agency and government trustee
services. **e
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2016-17 MeASBO leadership

President 1st Vice President 2nd Vice President Treasurer
Cathy Messmer, Bus. Mgr. Luci Milewski, Bus. Mgr. Colin Walsh, Bus. Mgr. Sherrie Small, Fin. Coord.
Cape Elizabeth School Dept. E. Millinocket School Dept. RSU #57 MSAD #61
320 Ocean House Rd. Millinocket, ME 04430 10 Royal Pine Dr. 900 Portland Rd.
Cape Elizabeth, ME 04107 Tel. 639-2086. ext. 5287 Steep Falls, ME 04085 Bridgton, ME 04009
Tel. 799-2217 Imilewski@emmm.org Tel. 247-3221, ext. 2204 Tel. 647-3048, ext. 523
cmessmer@capeelizabeth- colinwalsh@rsu57.org sherrie.small@lakeregion
schools.org schools.org
Executive Committee Tri-State Committee Certification Committee
Diane Boucher, Gray Diane Boucher, Gray Deb Roberts, Turner, chair
Scott Eldridge, Wales- Dean Flanagin, Westbrook Cathy Messmer, Cape Elizabeth
Sue Lambert, SAD #49 Alan Kochis, Bangor Karla Miller, RSU #40

Lucianne Milewski, East Kris Pottle, Farmington, chair Stacie Field, RSU #16
Millinocket and Northport ~ Hollis Cobb, Gorham
Brigette Williams, RSU #38

Technology Committ
Colin Walsh, RSU #57 cchnofogy S-ommittee

Legislative Committee Sue Lambert, Fairfield
Membership Committee Jude Cyr, Auburn Luci Milewski, E. Millinocket
Stacie Field, RSU #16 Kathy Warren, Vinalhaven Aaron Prill, Tyler Technology

Partial transcript of LD 1641 e s
Continu.edf.rom page {1 Secretary
the Legislative Council; . . .

D. A person who is serving on the State Board of Education, designated by the chair of the State Board of Lucianne Milewski, Bus. Mgr.
Education; MSAD #58

E. A person who was named Maine Teacher of the Year on or after January 1, 2006, designated by the 1401 Rangeley Rd.

Maine Education Association; -

F. A person who is serving on the Maine Charter School Commission established in the Maine Revised Phillips, ME 04966
Statutes, Title 5, section 12004-G, subsection 10-D, designated by the chair of the Maine Charter School Tel. 639-2086, ext. 2
Commission; _ . _ . Imilewski@msad58.org

G. A person who is a teacher or administrator at one of the State’s career and technical education centers,
designated by Maine Administrators of Career and Technical Education;

H. A person designated by the Maine School Management Association; . .

1. The Chancellor of the University of Maine System or the chancellor’s designee; Immediate Past President

J. The President of the Maine Community College System or the president’s designee; and Adam Hanson, Bus. Mgr.

K. Two members of the public, appointed by the Governor, at least one of whom has prior work experience Lewiston School Department
in a municipal management role.

2. Vacancies; quorum. In the event of a vacancy on the commission, the commissioner shall select a 36 Qak St.
replacement member in the same manner as the original selection set forth in subsection 1. A quorum consists Lewiston, ME 04240
of a majority of the non-vacant seats on the commission. Tel. 795-4104

3. Meetings; duties. The commission shall meet at least 6 times each year in 2016 and in 2017. In order . .
to identify solutions to lower the cost of public education and improve student performance, the commission ahanson@lewistonpublicschools.org
shall collect and analyze data from all public secondary and postsecondary education units in the State that ahanson@lincoln.midcoast.com
receive state funding.
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MeASBO Membership Application

It is time to renew your membership to MeASBO for 2016-17. The membership fees
have remained the same and continue to be a bargain. MeASBO is an affiliate of ASBO
International and Tri-State ASBO. MeASBO provides members informative meetings with
timely topics, a magazine published twice a year, and the opportunity to meet and discuss
issues with peers. Contribute to the continued success of the MeASBO by sending in your
membership today.

Name: Title:

Name of Organization:

Address:

City:

Work Phone:

Cell Phone:

E-mail Address:

Circle one:

VOTING MEMBERSHIP Please mail with your payment to:
Active Member MeASBO
C/O Sherrie Small
MSAD #61
900 Portland Road
NON-VOTING MEMBERSHIP Bridgton, ME 04009
Retired Bus. Mgr./Finance Dir. $0.00 Tel. 207-647-3048
Consultant/Vendor $200.00 sherrie.small@lakeregionschools.org
+ Downloadable forms on web site:
www.measbo.org

MeASBO Magazine

The MeASBO Magazine is published for the
Maine Association of School Business Officials by:
The Leslies
30 Ridge Road
Monmouth, ME 04259
T: 207-312-4495
E-mail: gripfast@roadrunner.com

Publisher/Managing Editor
Mark Leslie

Editorial Director
Sue Lambert, SAD #49, Fairfield

The publisher assumes no responsibility for unsolicited material or prices quoted
in the magazine Reprints and permission to reprint may be obtained from Managing
Editor Mark Leslie. The views expressed in the MeASBO Magazine are not neces-
sarily those of the Maine Association of School Business Officials. The magazine
is a forum for ideas.

MeASBO encourages all of its members to participate in the pubication. It welcomes
their thoughts and opinions.

The MeASBO Magazine is distributed by MeASBO at no cost to its members and
other selected readers.

It is printed at Snowman Printing in Hermon, Maine.
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Save with
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